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Welcome to the latest edition of Piper Alderman’s e-Bulletin,  
which aims to provide accessible and informative summaries  
of recent significant legal developments.

problem gambler rolls the 
unconscionability dice in the 
High court 
On 5 June 2013, the High Court 
dismissed an appeal from a decision 
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is that the best you can do?  
It is quite common for contracts for 
the purchase of real estate to include 
a term that the contract is “subject to 
finance” and that a party would use 

5
their “best endeavours”. Whilst such terms are often 
included they are rarely litigated. Even rarer is that such 
a matter would proceed to trial. The District Court of 
South Australia recently provided clarity on this topic. 
Senior Associates, Bill Fragos and Juniper Watson discuss 
the decision of Stoilas & Tsogas v Mazzocchetti.

of the Supreme Court of Victoria Court of Appeal, which 
held that Crown Melbourne Limited did not engage in 
unconscionable conduct. Partner, Anne Freeman and 
Lawyer, Louise Cooper review the case.  

7
Fast money – aSX to accelerate 
rights issues 
ASX has recently released proposed 
amendments to their Listing Rules 
to reduce the standard timetable for 

traditional rights issues and introduce standard timetables 
for accelerated rights issues. Partner, Craig Yeung, and 
Lawyers, Jarrod Wilksch and John Beilby review the 
proposed amendments.

10
a bill to refine public governance, 
performance & accountability 
The Public Governance, Performance and 
Accountability Bill 2013, introduced into 
the House of Representatives in May 

2013, will consolidate, refine and replace the governance, 
performance and accountability of ‘Commonwealth entities’ 
under the Financial Management and Accountability Act 
1997 and Commonwealth Authorities and Companies Act 
1997. It will affect all Commonwealth entities, and their 
officials, and may affect commercial entities dealing with 
them. Associate, Cheryl Nemeth and Law Clerk, Philip Chow 
discuss ramifications.



[ p u b l i c a t i o n  n a m e ]

PA e-Bulletin 2 July 2013

[ p u b l i c a t i o n  n a m e ]

Problem gambler rolls the unconscionability dice 
in the High Court
On 5 June 2013, the High Court dismissed an appeal from a decision of the 
Supreme Court of Victoria Court of Appeal, which held that Crown Melbourne 
Limited did not engage in unconscionable conduct. The decision provides some 
guidance on whether a “special disadvantage” exists in a relationship. Partner, 
Anne Freeman and Lawyer, Louise Cooper review the case.

Kakavas v Crown Melbourne Limited

The appellant Mr Kakavas, a property 
developer, argued that Crown Melbourne 
Limited (Crown) acted unconscionably, 
contrary to section 51AA of the Trade 
Practices Act 1974 (Cth) (now section 20 
of the Australian Consumer Law) and at 
general law, by allowing Mr Kakavas to 
gamble and lose $20.5m. Two of Crown’s 
employees were alleged to be involved in 
the contravention of section 51AA.

Mr Kakavas had previously been 
diagnosed as a pathological gambler. In 
the early 1990s, he defrauded a finance 
company in order to support his addiction 
to gambling. Around this time, he applied 
for self-exclusion orders from Crown 
and other casinos. In the late 1990s, this 
order was revoked and replaced with a 
withdrawal of licence (WOL) to enter or 
remain on Crown premises. In 2004, after 
Crown discovered that Mr Kakavas was 
travelling well financially and was playing at 
casinos in Las Vegas, it agreed to revoke 
the WOL on the condition Mr Kakavas 
obtained a report from a psychologist 
or psychiatrist stating that he no longer 
had gambling problems. A psychologist 
prepared a report stating that although 
she could not provide an assessment on 
Mr Kakavas’ suitability for re-admission to 
Crown, Mr Kakavas had told her that he 
would not hesitate to self-exclude himself 
again if he relapsed into problem gambling 
behaviour.

Between 24 June 2005 and 17 August 
2006, Mr Kakavas visited Crown’s casino 
on numerous occasions. He entered into 
premium player agreements and was 
provided with lavish inducements to gamble 
at the casino including the use of a private 
jet, lucky money, special rebates and 
commissions, cheque cashing facilities, and 
free food, beverages and accommodation.

Section 51AA provides that “A corporation 
must not, in trade or commerce, engage 
in conduct that is unconscionable within 
the meaning of the unwritten law, from 
time to time, of the States and Territories.” 
In defining unconscionable conduct, the 
High Court referred to the seminal case 
Commercial Bank of Australia v Amadio in 
which it was said that such conduct arises 
“whenever one party by reason of some 
condition or circumstance is placed at a 
special disadvantage vis-à-vis another and 
unfair or unconscientious advantage is then 
taken of the opportunity thereby created”. 
In stating the principle, the High Court in 
Amadio went on “to emphasize that the 
disabling condition or circumstance is one 
which seriously affects the ability of the 
innocent party to make a judgment as to his 
own best interests, when the other party 
knows or ought to know of the existence 
of that condition or circumstance and of its 
effect on the innocent party.”

Mr Kakavas argued that the primary judge 
and the Court of Appeal erred by focusing 
mainly on the equality of bargaining power 
between Mr Kakavas and Crown, rather 
than the trial judge’s finding that Mr 
Kakavas was a problem gambler. At trial, 
Mr Kakavas sought to establish that Crown 
acted unconscionably by deliberately 
preying upon his personality flaws to entice 
him into Crown’s casino. However, on 
appeal Mr Kakavas changed his strategy to 
focus on the exploitation of his inability to 
make proper decisions in his own interests 
while actually engaged in gambling, such 
as the amount and frequency of his 
wagers. Mr Kakavas submitted that Crown 
exploited his condition by allowing him to 
gamble at its casino and by providing him 
with inducements.

Observations as to unconscionable 
conduct and gambling

The High Court made some general 
observations as to the nature of gambling 
and whether equity should intervene in 
such circumstances. The Court noted that:

•	 While it would not rule out that 
multiple transactions could constitute 
unconscionable conduct, it did note 
the practical difficulty of such a claim 
and the fact that such a claim has 
never been successfully invoked by 
a party seeking the net loss of such 
transactions.
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•	 There has never been a successful 
claim by a party who has made a 
voluntary decision to indulge his or 
her special disadvantage during a time 
when that party was not in the grip of 
that disadvantage.

•	 Gambling activities are unusual in 
that they take place in a commercial 
context in which the unmistakable 
purpose of each party is to inflict 
loss upon the other party to the 
transaction.

•	 Gambling is a risky business and in 
order to succeed, Mr Kakavas must 
be able to point to conduct on the 
part of Crown which goes beyond 
the ordinary conduct of business, 
which makes it just to require Crown 
to restore Mr Kakavas to his original 
position.

•	 It was difficult to see the special 
factual foundation required to 
shift responsibility for Mr Kakavas’ 
conduct onto Crown, whose conduct 
did not go beyond accommodating 
the appellant’s wish to engage in risky 
business. For example, there was no 
evidence that Crown was aware that 
the Mr Kakavas could not afford to 
gamble in the manner he did, that he 
gambled while intoxicated or that he 
was an incompetent card player.

Problem gambling as a special 
disadvantage

The Court held that Mr Kakavas’ 
pathological interest in gambling was not 
a special disadvantage which made him 
susceptible to exploitation by Crown. It 
held that he could have made the rational 
decision to refrain from gambling should he 
have chosen to do so, and he was certainly 
able to choose to refrain from gambling with 
Crown. The Court considered the following 
facts relevant:

•	 Mr Kakavas knew that he could self-
exclude himself from casinos if he chose 
to do so and he had done so in the past 
in relation to Crown.

•	 While at Crown, Mr Kakavas took 
breaks from the gambling table and 
entertained friends at the casino and 
enjoyed outside entertainment and meal 
breaks.

•	 Mr Kakavas demonstrated an ability to 
bargain with Crown in pursuit of his 
own interests. For example, on one 
occasion he refused to gamble during 
his visit to Crown because Crown 
would not agree to the hand limit he 
was seeking.

•	 He was able to refrain from gambling at 
Crown for periods of several months.

The IEO as a special disadvantage 

Mr Kakavas argued that he was in a 
position of special disadvantage not only 
because he was a problem gambler, 
but also because he was subject to an 
interstate exclusion order (IEO) made in 
New South Wales by the Commissioner 
of Police. The effect of the IEO was that 
any winnings payable to Mr Kakavas by 
Crown as a result of Mr Kakavas’ gambling 
activities were forfeited to the State of 
Victoria. Mr Kakavas argued that if he had 
known that this was the effect of the IEO, 
he would not have gambled at Crown’s 
casino at all. The Court held that the 
imposition of an IEO was not a special 
disability or disadvantage; rather it was a 
legal constraint. 

Exploitation of Mr Kakavas’ special 
disadvantage

The Court noted that absent additional 
factors such as intoxication, adolescence, 
senescence or incompetency, it would be 
difficult to describe the accommodation 
by an operator of a casino of a patron’s 
desire to gamble as a case of victimisation. 
The Court explained that this was 
especially so in the case of high roller, 
who has the means to financially hurt the 
casino should he or she strike lucky.
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Thus the Court concluded that Mr 
Kakavas did not present as a target 
for victimisation by Crown any more 
than the other high rollers feted by 
Crown at its casino while they chose to 
gamble there. Mr Kakavas promoted his 
financial capacity to Crown consistently 
throughout the period of his gambling. 
The Court also noted that Crown was 
entitled to take the psychologist’s report 
at face value, namely that Mr Kakavas had 
a relapse plan that he would not hesitate 
to implement. 

Further, there was no evidence that 
Crown employees adverted to, or 
exploited, the IEO. The Court accepted 
the trial judge’s findings that Crown 
employees were as ignorant to the effect 
of the IEO as Mr Kakavas. 

Implications

The interpretation and scope of 
“unconscionable conduct” within section 
51AA of the Trade Practices Act 1974 
(Cth) (now section 20 of the Australian 
Consumer Law) has been subject to 
much debate, specifically as to whether 
or not moral fault is required. In Kakavas, 
the interpretation of the term was not 
brought into issue. The Court applied 
the general law principles from Amadio 
and in that case conduct was held to be 
unconscionable despite the absence of 
dishonesty or moral obloquy. 

However, it is noteworthy that the Court 
imported traditionally criminal law phrases 
such as “perpetrator” and “victimisation” 
into the notion of exploitation. The Court 
said “Equitable intervention to deprive 
a party of the benefit of its bargain on 
the basis that it was procured by unfair 
exploitation of the weakness of the other 
party requires proof of a predatory state of 
mind.” That suggests that constructive notice 
of a “special disability” will be insufficient and 
actual notice must be established in order to 
demonstrate that a party took advantage of 
a special disability. 

While the case does not rule out the 
possibility of a problem gambler succeeding 
in a claim of unconscionable conduct 
against a gambling operator, the High Court 
does note that it is difficult for equitable 
intervention to arise in circumstances 
where a plaintiff engages voluntarily in risky 
behaviour. 

For further information contact: 

 Anne Freeman, Partner 
 t  +61 2 9253 9934     
afreeman@piperalderman.com.au 

 Louise Cooper, Lawyer 
 t  +61 8 8205 3319     
lcooper@piperalderman.com.au
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Is that the best you can do? 
It is quite common for contracts for the purchase of real estate to include a term 
that the contract is “subject to finance” and that a party would use their “best 
endeavours”. Whilst such terms are often included they are rarely litigated. Even 
rarer is that such a matter would proceed to trial. The District Court of South 
Australia recently provided clarity on this topic. Senior Associates, Bill Fragos and 
Juniper Watson discuss the decision of Stoilas & Tsogas v Mazzocchetti.

The purchasers

Ms Fanoulis Stoilas and Mr Ioannis Tsogas 
were a young couple in their early 20s. 
They both worked as apprentices and 
lived at home with their respective 
parents. They were not paying board, 
had modest savings and negative credit 
history.

The vendor

Adelaide lawyer Lorenzo Mazzocchetti 
was the owner of a house at Woodville 
West. 

Facts

One Saturday in August 2010, Ms Stolias 
and Mr Tsogas entered into a contract 
to purchase the house. The contract 
was subject to finance and contained a 
clause requiring that the purchasers use 
their best endeavours to obtain a loan 
in the sum of $390,000 on or before 14 
September 2010.

The purchasers paid a $10,000 deposit to 
the agent.

Taking into account the money they had 
and a gift that they had been promised the 
purchasers needed a loan of $390,000 to 
make up the purchase price. So off they 
went on the following Monday, trying to find 
a bank that would loan them the money to 
purchase the house.

The plaintiffs applied for a loan from the 
National Australia Bank. The plaintiffs 
provided all of the documents and 
information that the bank required. As 
part of the application a Bank employee 
determined that they would in fact need 
$405,000 taking into account costs and 
based on the bank’s standard lending 
criteria. The application was rejected.

The plaintiffs then made inquiries of other 
lenders. They approached Laiki Bank. They 
consulted an mortgage broker. They also 
contacted an officer of the Commonwealth 
Bank. On each occasion the plaintiffs 
were told that they would not be able to 
get the loan they needed in their current 
circumstances. It is apparent that the 
rejections were as a result of the plaintiffs’ 
financial background and capacity to service 
the loan rather than any failing in their efforts 
to apply for such a loan.

The mortgage broker suggested that the 
loan may be approved if the respective 
parents were prepared to guarantee 
the loans. The parents refused to act as 
guarantors.

The plaintiffs sought the return of their 
deposit. 

Mr Mazzocchetti refused permission 
for the agent to return the deposit. Mr 
Mazzocchetti counter-claimed and argued 
that the plaintiffs’ had breached the 
contract in that they had not used their 
best endeavours to obtain a loan in the 
amount required. Further, he sued the 
plaintiffs for just over $50,000 in damages 
on the basis that he lost money when he 
later sold the house for less to another 
buyer.
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Findings

Judge Boylan examined the concept of 
“best endeavours”. The notion of “best 
endeavours” required the plaintiffs to 
act honestly and reasonably. What is 
reasonable depends on the: 

•	 capacity of the purchaser 

•	 qualifications of the purchaser

•	 responsibilities of the purchaser

considered in the context of a particular 
contract. Further the Court found “parties 
bound by such a clause are not obliged to 
go beyond the bounds of reason or to obtain 
finance in terms unacceptable to them”. 
In that context, it was unreasonable to 
expect that the plaintiffs continue to 
seek out further lending institutions or 
alternatively require their respective 
parents become guarantors.

Orders were made requiring return of the 
deposit and dismissing Mr Mazzocchetti’s 
claim for damages.

Summary

The inclusion of “best endeavours” 
obligations in contracts can lead to ambiguity 
as to whether there has been compliance. 
It is very much dependent on the financial 
position of the purchaser and other matters 
which are not likely to be known by a 
vendor. As such, a vendor should proceed 
with caution when seeking to challenge a 
prospective purchaser in relation to such 
matters. Whether a vendor could attempt 
to minimise the flexibility available to a 
purchase by requiring the disclosure of 
financial information at the time of contract 
still may not be sufficient to overcome these 
issues.

For further information contact: 

 Bill Fragos, Senior Associate 
 t  +61 8 8205 3446   
bfragos@piperalderman.com.au

 Juniper Watson, Senior Associate 
 t  +61 8 8205 3439    
jwatson@piperalderman.com.au

Piper Alderman can assist in the 
preparation of documentation to facilitate 
transactions and avoid unnecessary 
uncertainty. Further, in the event that 
you are unsure of your obligations or 
entitlements under existing contracts and 
can advise.
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Fast money – ASX to accelerate rights issues 
ASX has recently released proposed amendments to the ASX Listing Rules to reduce 
the standard timetable for traditional rights issues and introduce standard timetables 
for accelerated rights issues. Partner, Craig Yeung, and Lawyers, Jarrod Wilksch and 
John Beilby review the proposed amendments.

In July 2012, ASX released a consultation 
paper examining the scope and 
opportunities for reducing the standard 
timetable for rights issues. In its 
consultation, ASX was seeking to address 
a key weakness of traditional rights issues 
- that market conditions may change 
during the offer period which may impact 
on the success of the rights issue and 
the costs to the company. ASX was also 
aiming to facilitate greater flexibility in 
capital raising mechanisms and to better 
accommodate the needs of a diverse 
range of ASX-listed companies across the 
credit cycle. 

This consultation has concluded and ASX 
has released an exposure draft of proposed 
amendments to the Listing Rules. The 
proposed changes seek to address ASX’s 
concerns in two key ways:

•	 shortening the traditional/standard 
timetable for rights issues from 26 to 19 
business days, and 

•	 proposing standard timetables for 
non-traditional rights issues (such 
as accelerated rights issues) thereby 
removing the need for certain Listing 
Rule waivers for most types of 
accelerated rights issues. 

Accelerated rights issues, also known 
as accelerated entitlement offers, are 
broadly, an offer to shareholders to 
acquire new shares at the same offer price 
and in proportion to their holdings that 
proceeds in two tranches: 

•	 an initial (accelerated) institutional 
component, and 

•	 a secondary (non-accelerated retail 
component).

Depending on the uptake of institutional 
shareholders this structure enables 
companies to raise a large proportion 
of funds offered from the institutional 
shareholders very quickly, thereby 
reducing market risk for these companies 
(and any underwriters) and potentially 
reducing the discount required to raise 
the capital. 
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Set out below are the current and proposed timetables for traditional rights issues as well as the proposed timetables for accelerated rights 
issues.

*ANREO – Accelerated non-renounceable entitlement offers (also known as JUMBO) 
AREO – Accelerated renounceable entitlement offers 
SAREO – Simultaneous accelerated renounceable entitlement offers and 
AREORT – Accelerated renounceable entitlement offers with retail rights trading.

traditional/Standard rights 
issues

accelerated rights issues

Step current 
timetable

new 
timetable

anReo* or 
Jumbo

aReo* and 
SaReo

aReoRt*

Announcement date 
to ex date

2 business days (day 
0 to day 1)

2 business days (day 
0 to day 1)

4 business days (day 
0 to day 3)

4 business days (day 
0 to day 3)

4 business days (day 
0 to day 3)

Ex date to and 
including record 
date

5 business days (day 
2 to day 6)

3 business days (day 
2 to day 4)

Trading period for 
renounced rights 
(renounceable offer 
only)

14 business days 
(day 2 to day 15)

8 business days (day 
2 to day 9)

7 business days (day 
3 to day 9)

Day after record 
date to and including 
date that documents 
are sent to holders

4 business days (day 
7 to day 10)

3 business days (day 
5 to day 7)

3 business days (day 
4 to day 6)

3 business days (day 
4 to day 6)

4 business days (day 
4 to day 7)

Day after 
documents sent 
to holders to 
and including 
acceptances close 
date

10 business days 
(day 11 to day 20)

7 business days (day 
8 to day 14)

7 business days (day 
7 to day 13)

7 business days (day 
7 to day 13)

7 business days (day 
8 to day 14)

Day after 
acceptances close 
date to and including 
issue date

6 business days (day 
21 to day 26)

5 business days (day 
15 to day 19)

5 business days (day 
14 to day 18)

8 business days (day 
14 to day 21)

8 business days (day 
15 to day 22)

total 
timetable

business day 0 
to 26

business day 0 
to 19

business day 0 
to 18

business day 0 
to 21

business day 0 
to 22
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Another proposed change is to amend 
the definition of ‘pro rata issue’ to include 
most types of accelerated rights issues. 
This change will ensure that most types 
of accelerated rights issues fall within 
the exceptions to ASX Listing Rule 7.1 
and therefore not count towards the 
important limit of 15% of issued capital 
that can be raised every 12 months 
without shareholder approval. This change 
will remove the need for (and current 
practice of) most companies undertaking 
accelerated rights issues applying for ASX 
waivers for this purpose.

If implemented, it is expected that the 
potential benefits of the changes to the 
traditional rights issue timetable will include a 
reduction in the level of risk associated with 
possible changes in the market conditions 
during the life of a rights issues and reduced 
costs of undertaking rights issues.

ASX has stated that implementation of 
the new timetables will not occur before 
January 2014 to allow development work 
and testing as well as sufficient lead time for 
market users to put in place any necessary 
operational or technological changes. 

For further information contact: 

 Craig Yeung, Partner 
 t  +61 8 8205 3435   
cyeung@piperalderman.com.au

  Jarrod Wilksch, Associate
 t  +61 8 8205 3433    
jwilksch@piperalderman.com.au

 John Beilby, Lawyer 
 t  +61 8 8205 3344     
jbeilby@piperalderman.com.au
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A Bill to refine public governance, performance 
& accountability 
The Public Governance, Performance and Accountability Bill 2013, introduced 
into the House of Representatives in May 2013, will consolidate, refine and 
replace the governance, performance and accountability of ‘Commonwealth 
entities’ under the Financial Management and Accountability Act 1997 
and Commonwealth Authorities and Companies Act 1997. It will affect all 
Commonwealth entities, and their officials, and may affect commercial entities 
dealing with them. Associate, Cheryl Nemeth and Law Clerk, Philip Chow discuss 
the ramifications.

The new law will address inconsistencies 
between the Financial Management and 
Accountability Act 1997 (Cth) (FMA Act) 
and Commonwealth Authorities and 
Companies Act 1997 (Cth) (CAC Act), 
by: 

•	 establishing a uniform set of duties for 
‘accountable authorities’ and ‘officials’

•	 establishing a comprehensive and 
uniform reporting framework for all 
Commonwealth entities, and 

•	 clarifying the role of the Finance 
Minister in relation to the financial 
framework. 

A ‘Commonwealth entity‘ will cover 
Departments and listed entities 
(the subject to the FMA Act) and 
Commonwealth Authorities and body 
corporates (the subject of the CAC 
Act), together with any other body 
corporate established by law of the 
Commonwealth. Due to the distinct legal 
status of ‘Commonwealth companies’, 
the governance and reporting framework 
for ‘Commonwealth companies’ are dealt 
with separately to other ‘Commonwealth 
entities’. The High Court of Australia and 
the Future Fund Board of Guardians, are 
exempt from the Bill‘s operation. 

An ‘accountable authority’ for a 
‘Commonwealth entity’ will be the person, 
group or entity that has responsibility for, 
and control over, the ‘Commonwealth 
entity‘s’ operations such as Secretary of 
the Department or Chief Executive under 
the FMA and governing bodies under the 
CAC Act. The Bill confers responsibilities 
and powers on ‘accountable authority’ 
in relation to financial management and 
reporting matters and requires that the 
‘Commonwealth entity’ be governed in a 
way that promotes:

•	 the proper use and management of the 
public resources

•	 achievement of the entity’s purposes, 
and 

•	 financial sustainability. 

‘Officials’ are the individuals who are in, or 
who form part of, a Commonwealth entity 
including officers, directors, members, 
employees and statutory office holders. 
Ministers, judges, registrars performing 
judicial functions, consultants, independent 
contractors and prescribed persons are 
excluded from the definition of an ‘official’. 
The Bill confers duties on ‘officials’ including 
but not limited to:

•	 the duty of care and diligence, and 

•	 the duty to act in good faith and for 
proper purpose.

The new framework, is proposed to 
impact upon some 195 Commonwealth 
entities and approximately 300,000 
individuals, from 1 July 2014. While 
limited sanctions are stipulated in the Bill, 
‘Commonwealth entities’, ‘accountable 
authorities’ and ‘officials’ will need to 
be mindful, that if enacted, sanctions 
may also arise through other statutory, 
equitable or common law duties.

For further information contact: 

 Cheryl Nemeth, Associate 
 t  +61 3 8665 5526  
cnemeth@piperalderman.com.au

 Philip Chow, Law Clerk 
 t  +61 3 8665 5547   
pchow@piperalderman.com.au
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